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may be used in combination with 
rights-of-way acquired under subparts 
B and D of this part.

§ 810.204 Application by mass transit 
authority. 

A publicly-owned mass transit au-
thority desiring to utilize land existing 
within the publicly acquired right-of-
way of any Federal-aid highway for a 
rail or other nonhighway public mass 
transit facility may submit an applica-
tion therefor to the State highway 
agency.

§ 810.206 Review by the State Highway 
Agency. 

The State highway agency, after re-
viewing the application, may request 
the Federal Highway Administrator to 
authorize the State to make available 
to the publicly-owned mass transit au-
thority the land needed for the pro-
posed facility. A request shall be ac-
companied by evidence that utilization 
of the land for the proposed purposes 
will not impair future highway im-
provements or the safety of highway 
users.

§ 810.208 Action by the Federal High-
way Administrator. 

The Federal Highway Administrator 
may authorize the State to make avail-
able to the publicly-owned mass transit 
authority the land needed for the pro-
posed facility, if it is determined that: 

(a) The evidence submitted by the 
State highway agency under § 810.206 is 
satisfactory; 

(b) The public interest will be served 
thereby; and 

(c) The proposed action in urbanized 
areas is based on a continuing, com-
prehensive transportation planning 
process carried on in accordance with 
23 U.S.C. 134 as described under 23 CFR 
part 450, subpart A.

§ 810.210 Authorization for use and oc-
cupancy by mass transit. 

(a) Upon being authorized by the Fed-
eral Highway Administrator, the State 
shall enter into a written agreement 
with the publicly-owned mass transit 
authority relating to the use and occu-
pancy of highway right-of-way subject 
to the following conditions: 

(1) That any significant revision in 
the design, construction, or use of the 
facility for which the land was made 
available shall receive prior review and 
approval by the State highway agency. 

(2) The use of the lands made avail-
able to the publicly-owned mass transit 
authority shall not be transferred to 
another party without the prior ap-
proval of the State highway agency. 

(3) That, if the publicly-owned mass 
transit authority fails within a reason-
able or agreed time to use the land for 
the purpose for which it was made 
available, or if it abandons the land or 
the facility developed, such use shall 
terminate. Any abandoned facility de-
veloped or under development by the 
publicly-owned mass transit authority 
which was financed all or in part with 
Federal funds shall be disposed of in a 
manner prescribed by OMB Circular A–
102, Attachment N. The land shall re-
vert to the State for its original in-
tended highway purpose. 

(b) A copy of the use and occupancy 
agreement and any modification under 
paragraphs (a) (1), (2), and (3) of this 
section shall be forwarded to the Fed-
eral Highway Administrator.

§ 810.212 Use to be without charge. 

The use and occupancy of the lands 
made available by the State to the pub-
licly-owned transit authority shall be 
without charge. Costs incidental to 
making the lands available for mass 
transit shall be borne by the publicly-
owned mass transit authority.

Subpart D—Federal-Aid Urban 
System Nonhighway Public 
Mass Transit Projects

§ 810.300 Purpose. 

The purpose of this subpart is to im-
plement 23 U.S.C. 142(a)(2), which al-
lows the Urban Mass Transportation 
Administrator, by delegation of the 
Secretary, to approve nonhighway pub-
lic mass transit projects as Federal-aid 
urban system projects.

§ 810.302 Eligible projects. 

(a) Eligible projects are those defined 
as nonhighway public mass transit 
projects in § 810.4 of this part subject to 
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the limitations in paragraph (b) of this 
section. 

(b) All projects under this subpart for 
the construction, reconstruction, or 
improvement of fixed rail facilities 
shall be located within the urban 
boundaries established under 23 U.S.C. 
101(a).

§ 810.304 Submission of projects. 
(a) An application for an urban sys-

tem nonhighway public mass transit 
project shall be developed by a public 
body as defined under the UMTA Dis-
cretionary Capital Assistance Program 
and shall be prepared in accordance 
with procedures for the same Discre-
tionary Capital Assistance program. 

(b) The application shall be sub-
mitted concurrently to the State high-
way agency and to the UMTA Adminis-
trator. The State highway agency, if it 
concurs, shall submit a request to the 
FHWA Administrator for a reservation 
of apportioned Federal-aid urban sys-
tem funds. The State shall include in 
its submission advice that such res-
ervation of funds will not impair its 
ability to comply with the provisions 
of section 105(d) of Pub. L. 97–424 (if a 
State certifies it does not need forty 
percent of its Federal-aid urban system 
funds for 4R work, and the Secretary 
accepts such certification, the State 
may spend that unneeded amount for 
other eligible FAUS purpose, including 
nonhighway public mass transit 
projects).

§ 810.306 Reservation of funds. 
(a) The FHWA Administrator shall 

review the State request, determine 
whether sufficient Federal-aid urban 
system funds are available, and notify 
the State highway agency and the 
UMTA Administrator of the reserva-
tion of funds. 

(b) The apportioned funds reserved 
for the proposed project under para-
graph (a) of this section shall remain 
available for obligation unless the 
FHWA Administrator is notified that 

the application has been disapproved 
by the UMTA Administrator, or unless 
the responsible local officials in whose 
jurisdiction the project is to be located 
and the State highway agency jointly 
request the withdrawal of the project 
application.

§ 810.308 Approval of urban system 
nonhighway public mass transit 
projects. 

(a) An urban system public mass 
transit project may be approved by the 
UMTA Administrator when it is deter-
mined that: 

(1) The application and project are in 
accordance with the current UMTA 
procedures relating to discretionary 
capital assistance grants; and 

(2) Notification has been received 
from the FHWA Administrator that 
sufficient apportioned Federal-aid 
urban system funds are available to fi-
nance the Federal share of the cost of 
the proposed project. 

(b) Approval of the plans, specifica-
tions, and estimates of a nonhighway 
public mass transit project shall be 
deemed to occur on the date the UMTA 
Administrator approves the project ap-
plication. This approval which is sub-
ject to the availability of obligation 
authority at the time of approval, will 
obligate the United States to pay its 
proportional share of the cost of the 
project. 

(c) Upon approval of an urban system 
nonhighway public mass transit 
project, the UMTA Administrator will 
execute a grant contract covering im-
plementation of the project.

§ 810.310 Applicability of other provi-
sions. 

The Federal proportional share of the 
cost of an urban system nonhighway 
public mass transit project approved 
under this subpart shall be equal to the 
Federal share which would have been 
paid if the project were a highway 
project as determined under 23 U.S.C. 
120(a).
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